IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MARY D ORAZI O
Plaintiff, . OVIL ACTION
vs. . No. 09-cv-403
HARTFORD | NSURANCE COVPANY,
Def endant .

MVEMORANDUM AND ORDER

Joyner, J. June 23, 2009

Before the Court is Defendant’s partial Mdtion to
Dismiss Plaintiff’s First Amended Conpl aint, pursuant to
Fed. R Cv. P. 12(b)(6) (Doc. No. 11), Plaintiff’s Response
in Opposition (Doc. No. 13), and Defendant’s Reply thereto
(Doc. No. 14).

| . BACKGROUND

Plaintiff, Mary EE D Oazio (“D Oazio”), is domciled
in the State of Del aware. Defendant, Hartford |Insurance
Conmpany (“Hartford” or “the Conmpany”), is a corporation
organi zed and existing under the internal |aws of the State
of Connecticut with its principle place of business in
Connecticut. This Court therefore has jurisdiction based on

diversity pursuant to 18 U S. C. 81332(a).



Plaintiff incurred substantial nedical costs in the
treatment of injuries sustained in an autonobile accident
that occurred in the City of Philadelphia. Plaintiff’'s
all egedly severe and permanent injuries have and will likely
continue to prevent her fromattending to her usual daily
duties, |abors, occupations and household chores, resulting
in significant loss of Plaintiff’s earning capacity.
Plaintiff was insured under a policy of insurance which had
been i ssued by Defendant, providing under its terns for
medi cal benefits coverage. Plaintiff alleges that she gave
pronpt, tinmely and reasonabl e notice to Defendant of her
| osses and first party claimfor coverages, including
nmedi cal benefits, and provided all required docunents.

Notwi thstanding Plaintiff’'s efforts, Plaintiff alleges that
Def endant failed to properly and pronptly respond to
Plaintiff’s nedical claim and has failed to pay other first
party medi cal benefits in breach of Defendant’s duty to and
agreenent with Plaintiff. Furthernore, Plaintiff alleges

t hat Defendant conmmtted these acts in bad faith.

Plaintiff filed her First Amended Conplaint (Doc. No.
8) agai nst Defendant on January 22, 2009, alleging two
counts arising fromthe incident. First, she has all eged
that Defendant failed to properly and pronptly respond to

Plaintiff’s claimfor first party coverage in breach of



Def endant’ s duty, obligation and agreenment with the
Plaintiff under the insurance policy, in violation of the

| aws of Pennsyl vania or Del aware, alternatively. Second,
Plaintiff alleges that Defendant acted in bad faith pursuant
to Pennsylvania law or, in the alternative, Delaware |aw.
Plaintiff has requested recovery for |ost incone, |oss of
her earning capacity or power, nedical costs, court costs,
attorney fees, interest for Defendant’s bad faith, and
punitive danmages. Defendant filed a Motion to Dism ss
seeking to dismss Plaintiff’s Pennsylvania state | aw cl ai ns
and Plaintiff has responded in opposition.

1. STANDARD

In response to a pleading under Federal Rule of G vil
Procedure 12(b)(6), a defendant may assert by notion that
the plaintiff’s conplaint “[fails] to state a claimon which
relief can be granted.” In analyzing a Rule 12(b)(6) notion
to dismss, we “accept all factual allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whether, under any reasonable
readi ng of the conplaint, the plaintiff nmay be entitled to

relief.” Phillips v. County of Allegheny, 515 F.3d 224, 233

(3d Cr. 2008) (citations omtted). “To survive a notion to
dismss, acivil plaintiff nust allege facts that ‘raise a

right to relief above the speculative level . . . .”" Id.



at 232 (quoting Bell Atl. Corp. v. Twonbley, 550 U S. 544,

127 S. C. 1955, 1965, 167 L. Ed. 929, 940 (2007)). In

ot her words, the plaintiff nust provide “enough facts to

rai se a reasonabl e expectation that discovery will revea

evi dence of the necessary elenment[s]” of a particul ar cause
of action. [|d. at 234. In ruling on a Rule 12(b)(6) notion
to dismss, the court may consi der docunents “integral to or

explicitly relied upon in the conplaint.” [In re Rockefeller

Sec. Lit., 184 F.3d 280, 287 (3d Gr. 1999).

1 11. DI SCUSSI ON

A. Plaintiff’s Pennsylvania State Law | nsurance Policy
Cl ai s

District courts nust determ ne the choice of lawin a
diversity case by applying the choice of law rules of the

forum state. Conpagnie des Bauxites de CGui nee v. Argonaut -

M dwest Ins. Co., 880 F.2d 685, 688 (3d Gr. 1989) (citing

Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496, 61

S. Ct. 1020, 1021, 85 L. Ed. 1477 (1941)). Under
Pennsylvania law, the first question to be considered where
there is a potential choice of Iaw issue is “whether the
parties explicitly or inplicitly have chosen the rel evant

law.” Assicurazioni Generali v. dover, 195 F. 3d 161, 164

(3d Cir. 1999) (citing Smth v. Comonweal th Nati onal Bank

557 A .2d 775, 777 (Pa. Super. 1989)). See al so, Hatchigi an




v. State Farm | nsurance Conpany, No. 07-3217, 2008 U S

Dist. LEXIS 96161 at *17, 2008 W. 5002957 at *7 (E.D. Pa.
Nov. 25, 2008) (holding parties inplicitly intended Del anare
bad faith law to apply to insurance contract that clearly
and repeatedly referenced Del aware and Del aware |aw); Kil ner

v. Connecticut Indemity Conpany, 189 F. Supp. 237, 244

(MD. Pa. 2002) (sane).

The Third G rcuit has held that “a contract’s
references to the laws of a particular state may provide
per suasi ve evidence that the parties to the contract
intended for that state’s law to apply.” dover, 195 F. 3d
at 165. Further, the Court found that use of the state’'s
name in the title of the policy or repeated nmention of a
particular state and its laws in the policy itself is
sufficient to establish that the parties inplicitly intended
that the particular state’'s |aws should apply. 1d. In
reviewing the lower court’s decision in that case, “the
Third Crcuit concluded that the District Court should have
consi dered the content of the endorsenment itself, rather
than an interest analysis as determ native of the choice of

| aw question.” Hatchigian, 2008 U.S. Dist. LEXIS 96161 at

*17 (citing dover, 195 F.3d at 164-65. Thus, pursuant to

the Third Circuit’s ruling in Cover, we |ook to the



Plaintiff’s clainms and the content of the insurance policy
at hand.

Plaintiff alleges clains for breach of the insurance
policy and bad faith under Pennsylvania | aw or Del aware | aw.
Def endant submits that Plaintiff’s Pennsylvania state | aw
clains shoul d be di sm ssed based on Pennsyl vani a choi ce of
| aw anal ysis. Plaintiff argues in response that dism ssal
of said clains would effectively bar her ability to plead in
the alternative.

As required under Pennsylvania's choice of |aw rules,
the insurance policy at issue clearly and repeatedly
references Del aware and Del aware | aw t hroughout. d over,

195 F. 3d at 165; Hatchigian, 2008 U.S. Dist. LEXIS 96161 at

*17. For instance, the policy is entitled “The Hartford
Personal Auto Insurance Policy — Del aware” and provides that
acci dental danmage to property resulting froman acci dent
will be paid in accordance with the Del aware Code. (Cpl
Ex. A') Therefore, because Plaintiff’s Pennsylvania state
law clainms are directly related to the insurance policy,
which clearly references Del aware | aw, Del aware | aw shoul d
apply. Simlarly, per the Third Crcuit’s holding in

Cl over, Del aware, and not Pennsylvania bad faith | aw should

al so apply.



Plaintiff argues that dover is distinguishable because
it does not apply to contracts of adhesion, where, as the
Third Crcuit explained, courts nmay disregard a choice of
| aw cl ause due to a finding of unequal bargaining power
between the parties. (Pl. Res. at 6.) (citing dover, 195
F.3d at 166). This is not a proper distinction because the
i nsurance policy at issue in this case contained no choice
of |law clause, and, therefore, a determnation of relative
bar gai ni ng power of the parties is not in order.

In sum Plaintiff has failed to state a clains for
breach of the insurance policy and bad faith under
Pennsyl vania | aw. Consequently, because there is no viable
cl ai munder the | aws of Pennsylvania, Plaintiff cannot plead
these clains in the alternative.

| V. CONCLUSI ON

The Court, therefore, grants Defendant’s notion to
dismss Plaintiff’s clains under Pennsylvania | aw pursuant

to Fed. R Gv. P. 12(b)(6). An appropriate Oder follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY D ORAZI Q
Plaintiff, . OVIL ACTION
vs. . No. 09-cv-403
HARTFORD | NSURANCE COVPANY,

Def endant .

ORDER

AND NOW this 23rd day of June, 2009, upon
consideration of Defendant’s Mdtion to Dismss Plaintiff’s
Pennsyl vania Clains (Doc. No. 11), Plaintiff Mary E.
D Orazio's Response in Qpposition (Doc. No. 13), and
Def endant’ s Reply thereto (Doc. No. 14), for the reasons set
forth in the attached Menorandum it is hereby ORDERED t hat
Defendant’s Mdtion is GRANTED. It is further ORDERED t hat
Plaintiff’s Pennsylvania |law cl ains are DI SM SSED. !

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.

Plaintiff’s clains under Del aware | aw renain.



